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VERMONT TRANSPORTATION BOARD
MEETING 

October 17, 2013
Board Members Present: 

Maurice Germain, Chairman; term expires 2/28/2014
Tom Dailey, term expires 2/28/2016 

Robin Stern, term expires 2/28/2015
Vanessa Kittell, term expires 2/28/2016

Nick Marro, term expires 2/28/2016
James Fitzgerald, term expires 2/28/2015
Wesley Hrydziusko, term expires 2/28/2015
Board Members Absent: 

None
Others Present: 

John Zicconi, Board Executive Secretary
Wayne Hrydziusko

Mark Colgan, Vanasse Hangen Brustlin, Inc.

Daniel Delabruere, VTrans head of Railroad Operations

Patti Coburn, VTrans engineer

Bill Finger, Middlebury Project Manager

Kathleen Ramsey, Middlebury Town Manager

Ed Sheehy, Vermont Railways Maintenance & Bridge Superintendent 

Call to Order: 

Chairman Maurice Germain called the Thursday, October 17, 2013 meeting to order at 10:20 a.m., which was held at the Middlebury Town Office Building and was preceded by a site visit to the proposed Middlebury Railroad tunnel location.
1. New Business
1.1 TB-408 Middlebury Tunnel Height Variance Request
The Board conducted a hearing to take testimony on TB-408, VTrans’ application for a variance to build a railroad tunnel in Middlebury below the minimum 23-foot vertical clearance standards set forth in the American Railway Engineering Association’s Manual for Railway Engineering. Pursuant to V.S.A. Title 5 § 3670 (a)(b), the Vermont Transportation Board has the authority to grant a waiver to the AREMA standard. The Agency on September 23, 2013 filed an application seeking such a waiver to allow a 20 foot, 9 inch minimum vertical clearance. The tunnel would replace Bridge 102, Main Street (TH2) as well as Bridge 2, Merchant’s Row (TH8) over the Vermont Railway, which runs beneath the village green in the middle of Middlebury’s downtown.
Mr. Colgan presented the Board a PowerPoint presentation and explained that the tunnel itself is about 340 feet long, but the construction project’s limits extend some 3,300 feet between the Railroad Truss Bridge to the south to the Elm Street Bridge, which is also known as Seymour Street Bridge, to the north. Mr. Colgan said VTrans hopes to begin construction in the spring of 2014.
Mr. Colgan said VTrans did an in depth alternatives analysis which considered various different kinds of bridges as well as various kinds of tunnels to try to obtain a 23-foot vertical clearance, but settled on the proposed tunnel with a 20-foot, 9-inch vertical clearance to “have some control on the project in terms of cost.” 

The Middlebury Select Board has approved the project, Mr. Colgan said. The federal government is currently reviewing the project, but to date has looked upon the tunnel concept favorably as it would reestablish an historic connection between the village green and the triangle park, which currently are separated by the railroad. The park and the green were one, contiguous plot of land before the railroad was established, Mr. Colgan said.
Mr. Colgan said the project involves lowering the track about three feet because the current bridges, which are in very poor condition, allow for about an 18-foot vertical clearance. The “ruling grade” for the railroad is currently in the Town of Charlotte, and the proposed new grade created by lowering the track in Middlebury would work in conjunction with the Charlotte grade, which would continue to be the ruling grade. Thus no change in engine power would be needed to for trains to traverse the new tunnel, he said.
While the project involves lowering the track three feet, the tunnel floor will be engineered so that the track could be lowered an additional two feet to meet the 23-foot vertical clearance standard in the future without having to rebuild the tunnel, Mr. Colgan said. The tunnel will be a precast concrete “split box” structure that will be 20-foot wide, he said.
Mr. Delabruere said he spoke with Vermont Rail System, which operates the track, and that the company is OK with the grade increase because it will not require more powerful locomotives to negotiate the increased grade. Currently, freight that runs through Vermont is not stacked to a height that requires 23 feet of vertical clearance, so the track does not “really need” that much clearance, which would create a new ruling grade and require more powerful locomotives, Mr. Delabruere said.
New locomotives that will be purchased 25-30 years from now will be more powerful and likely will not find a new ruling grade created by a 23-foot vertical clearance to be a problem, Mr. Delabruere said. So by allowing a 20-foot, 9-inch clearance now, the railroad would not have to purchase more powerful locomotives to use the track, but when new, more powerful locomotives are in operation in the future the State could lower the track to create a new ruling grade that the railroad would not consider a problem, he said.

Mr. Zicconi said that prior to the hearing he spoke to Vermont Rail System President David Wulfson who verbally supported the project. Mr. Zicconi said he asked Mr. Wulfson to document that support in writing for the record. Mr. Wulfson verbally agree, but has yet to submit anything in writing, Mr. Zicconi said.  Mr. Marro asked how long Vermont Rail System’s lease of the state-owned truck runs. Mr. Delabruere said the lease runs another 20 years.
Ms. Kittell asked about the expected design life of the tunnel. Mr. Colgan said the design life of the tunnel is between 80 and 100 years, but that he would expect the tunnel would be viable longer than that. Ms. Kittell asked if lowering the track after the tunnel is built would require replacing the tunnel? Mr. Colgan said the tunnel floor will be constructed deep enough so that the tracks could be lowered through excavation to gain a vertical clearance of 23 feet without having to reconstruct the tunnel itself. 

Ms. Stern said the documents provided by the Agency suggest the cost of lowering the tunnel in the future would be about $1 million. She asked whether the bridges at either end of the projects limits – the railroad truss bridge to the south and the Seymour Street Bridge to the north – would have to be impacted when lowering the track? Mr. Colgan said he could not say for certain, but that it is very likely that newer, more powerful locomotives would be enough to handle the increased grade so no change to either the Seymour Street Bridge or the truss bridge would be necessary.
Mr. Dailey asked if the railroad truss bridge contained enough vertical clearance to allow taller train cars? Mr. Delabruere said the bridge can accommodate 20-foot, 9-inches of vertical clearance, but is about 4-inches shy of accommodating 23 feet. However, VTrans plans to rehabilitate the truss bridge in the coming years – possibly as soon as 2015 – and the Agency will modify the bridge at that time to accommodate 23-feet of vertical clearance, he said. In fact, VTrans in the future as it replaces or rehabs other non-compliant bridges along the line will modify those that require additional vertical clearance to meet the 23-foot AREMA standard, Mr. Delabruere said.
Mr. Delabruere said the State owns four different rail lines, but that this rail line sees the most traffic. As a result, it is the State’s highest priority in terms of meeting the AREMA standard throughout. Currently, the line has some 13 locations where the 23-vertical-foot standard is not met, and that the State plans over the coming years to address them and considers doing so a priority. It is when these other impediments are addressed that the state likely would then look to lower the Middlebury tunnel floor to also accommodate 23-virticle feet, he said.
Mr. Finger said most people in town are aware of the project and understand the need to replace the existing bridges, therefore support for the project is very high. Ms. Ramsey acknowledged that construction would impact some nearby businesses, and that Mr. Finger was currently meeting with those business owners. The Middlebury Select Board has endorsed the project, Ms. Ramsey said.
On a motion by Ms. Stern seconded by Mr. Dailey, the Board unanimously voted to approve granting the Agency of Transportation a variance to construct the new tunnel to a vertical clearance of 20 feet, nine inches, and instructed Mr. Zicconi to draw up the appropriate paperwork to be signed by the Board’s chairman once all the statutory requirements have been met.
1.2
Review/Approve the Minutes of September 19, 2013 meeting
On a motion by Mr. Fitzgerald seconded by Mr. Marro, the Board unanimously voted to approve the Minutes of the September 19, 2013 Board meeting as submitted.

1.3      Executive Secretary’s Report
Executive Secretary John Zicconi told the Board that the first public hearing in Springfield on October 16, 2013 went extremely well as 35 people attended and kept the Board 2.5 hours. Future meetings will take place on the following dates and at the following places…
· October 22 in Bennington at 6 p.m. at the Bennington Fire House, Second Floor Meeting Room, 130 River Street, Bennington, VT. 
· October 23 in Morristown at 6 p.m. in the Community Meeting Room at the Morrisville Town Office Building, 43 Portland Street, Morrisville, VT. 
· October 30 in Newport at 6 p.m. at the Gateway Center, 84 Fyfe Drive in Newport, VT. 
· November 14 in St. Albans at 6 p.m. at the Green Mountain Room of the LaQuinta Inn & Suites, 813 Fairfax Road, St. Albans, VT. 

· November 20 in Middlebury at 6 p.m. at the Addison County Regional Planning Commission Offices at 14 Seminary Street in Middlebury, VT. 
1.4      Date of November/December Meeting
Mr. Zicconi asked the Board when it wanted to meet in November and December. Last year, the Board due to the holidays combined the two months and held the meeting in early December. The Board agreed to take a similar approach this year, and scheduled a meeting for 9 a.m. Thursday, December 5 in Montpelier. Mr. Stern informed the Board that she would not be able to attend that day as she will be out of town.
2. Old Business

2.1 TB-406 Monsalvat Farm Private Helicopter Landing Area
A hearing on TB-406 was held on September 19, 2013 but the Board did not close the hearing as the applicant at the request of neighboring property owners was to assess the possibility of making changes to the proposed helicopter flight pattern, as well as propose specific times of operation. The applicant, Monsalvat Farm, in late September filed an amended application and agreed to move the flight patterns, both north and south, slightly to the west so that they are further away from neighboring property. Also in the amended application, the Farm proposed specific time-of-day restrictions and trip numbers. It proposed to be able to fly from 7 a.m. to 9 p.m. any day of the week, and be limited to 60 round trips per year (defined as 120 trip ends) with no restrictions during the winter.

Mr. Zicconi informed the Board that notice of these application amendments was sent to all neighbors by the farm a couple of weeks prior to today’s meeting. Mr. Zicconi also told the Board that he personally reached out directly to Mr. Zimmerman and the Andersons, who attended the September hearing, to ensure they knew the Board was meeting today.
The Andersons and other neighbor requested that use of the helipad be restricted to the farm’s owners, workers and guests, and that its operating hours begin an hour or so later than 7 a.m. on weekends. Neighbors also wanted to see daily restrictions so the helipad could not be used to transport dozens of guests for a function like a wedding. Neighbors did not call for restrictions on emergency use should medical or rescue personnel require access. 

Mr. Fitzgerald asked how the Board would monitor the trip numbers. Several Board members said the neighbors will monitor the helipad’s use and report anything they deem inappropriate. Mr. Marro said that if Monsalvat Farm was not constructing a formal helipad, general aviation regulations would allow helicopter landings in a grass field during three days of each week and up to 10 landings per day. The fact that the farm is building an actual facility rather than using an open field is what tripped the Board’s review, he said. Mr. Marro said that the farm is willing to allow rescue personnel to use the helipad at all times, which is key to the Board finding that the pad will serve the public good because it takes close to an hour via roadways to reach Barnard from the nearest major medical center, which is Dartmouth Hitchcock. A helicopter on the other hand, EMS officials told the Board, will make the trip in seven minutes, Mr. Marro said.

Mr. Dailey said any permit granted Monsalvat Farm should be clear that emergency aircraft can use the pad with no time-of-day or trip-number restrictions.
Ms. Kittell asked what recourse the neighbors would have if something unexpected, such as the strong smell of aviation fuel, were to develop? Mr. Zicconi said that Vermont Statute and the Board’s rules dictate that the Board retains jurisdiction, and that neighbors could file a complaint with the Board should some unexpected nuisance develop for which they wanted to seek relief. The Board has the ability to rescind operational approval if it finds cause, Mr. Zicconi said.
Mr. Fitzgerald said he supported Monsalvat Farm’s proposal regarding the time of day flight could occur, but that  he found no reason to limit the number of annual trips. He asked that any vote to stray from these parameters be separated so that he could vote against any further restriction but could still vote in favor of the proposal. Mr. Fitzgerald also said he worried that the applicant is applying for a minimal number of takeoffs and landings, and then once he gets that permission, he will return for permission to expand the helipad’s usage.
Mr. Dailey said if the applicant does come back and ask for changes, the Board has the right to open any part of the application. Ms. Stern said anytime an applicant asks a Board to reconsider something, he runs the risk that the Board will find something else to restrict or regulate. Thus she did not share Mr. Fitzgerald’s concern, and she assumes the applicant is asking for what he wants and does not plan to come back anytime soon for expanded usage. Mr. Fizgerald asked how the Board would know if Monsalvat Farm was exceeding its permitted number of annual trips? Mr. Zicconi said someone would first have to file a complaint, and since the Farm hires a professional helicopter service the Board could use its subpoena power to gain access to flight records.   
Mr. Germain and Mr. Hrydziusko said they believed 7 a.m. was a reasonable start time for helicopter flights. Mr. Dailey agreed 7 a.m. was reasonable for weekday travel, but suggested 8 p.m. for weekends. Mr. Germain agreed, as did most other Board members.
Mr. Germain then asked if the Board believed limiting flights to 60 round trips per year was reasonable. Mr. Fitzgerald said no, and suggested that the Board not restrict the number of flights. He said he could not vote to restrict the number of flights. Mr. Germain said the Board was not restricting the number of flights, it was only agreeing with the number of flights the applicant proposed as acceptable. The rest of the Board agreed. 

Mr. Fitzgerald said agreeing to a limit of 60 annual round trips will cause the applicant to seek an expansion in the future. Mr. Dailey said the applicant has the right to seek future alterations, but that he would have to make a strong case for expansion and explain what “substantially changed” to convince the Board to alter the permit. Ms. Stern said the applicant would have to make a compelling case for the Board to change a permit’s conditions and suggested the applicant would have to show that some unforeseeable change of circumstances took place.
Mr. Zicconi pointed out that because the applicant would be hiring a helicopter service, he was clear in the application to state that one round trip includes four flights: two takeoffs and two landings, which is why the application reads that 60 round trips involve 120 trip ends. Thus a round trip equals two takeoffs and two landings as the helicopter, for example, would drop him off on a Friday evening and then leave, but return on a Monday morning to take him back to New York. This Friday-arrive and Monday-leave scenario would equal just one round trip, Mr. Zicconi said.  
Mr. Fitzgerald said the Farm’s owner currently hires a helicopter transport service so one round-trip flight would involve four trip ends, but he asked what happens if sometime in the future the Farm buys its own helicopter? Does this mean a round trip now involves two trip ends so the permit, which allows for 120 trip ends, would than automatically allow 120 round trips? Ms. Stern and Ms. Kittell believed this to be true, and said if the Board wished to tie the round trips to the comings and goings of a person as opposed to the aircraft that it should say so.

Mr. Zicconi reminded the Board that at the hearing in September the Anderson’s asked the Board to restrict the daily number of flights so that the Farm’s owner could not throw a party, such as a wedding, and use a large number of his permitted annual round trips in the same day. The Andersons also asked that the Board limit helicopter flights to those staying on the farm property.

Mr. Daily said the Board should not limit flights to people staying at the farm because there is no way to enforce that. Limiting the number of annual trips will ensure that the vast majority of trips are used by the farm’s owner and guests, he said. 
Mr. Zicconi reminded the Board that any permit the Board issues runs with the land, and is not tied to the land owner. If the owner sells the property, the permit and its restrictions will also apply to the new owner. So in the future, if a new property owner does not use a helicopter service to transport himself, he could use all 60 round trips to transport party guests. Ms. Kittell said a future owner could rent the property and allow the renter to use the round trips as he pleased, which could involve commercial activity, such as providing for-hire skydiving trips, unless the Board specifically restricts such commercial use. Ms. Stern said the applicant’s presentation was for personal use, not commercial use, thus she would like to see a commercial restriction.
The Board agreed it wanted to disallow commercial aviation use. Mr. Zicconi said he would consult with an attorney on the language necessary to limit commercial use, and would work that into a draft decision for the Board’s review.

On a motion by Mr. Marro seconded by Mr. Dailey, the Board voted 6-1 to grant Monsalvat Farm a Certificate of Approval for a personal helicopter landing area as proposed except for the following restrictions: no commercial aviation use, operational hours restricted to between 7 a.m. and 9 p.m. Monday through Friday and restricted from 8 a.m. to 9 p.m. Saturdays and Sundays, and the number of round trips limited to 60 annually, where a round trip can include two (2) trip ends. All statutory and rule-imposed restrictions also apply. Emergency use of the private landing area by emergency personnel such as medical EMTs, the military or disaster-relief workers is to be unrestricted. Mr. Germain, Ms. Stern, Mr. Marro, Mr. Hrydziusko, Ms. Kittell and Mr. Dailey voted in favor of the motion. Mr. Fitzgerald voted against the motion.
The Board also noted that any future review of the private landing area would be independent of these proceedings and that Monsalvat Farm, or any future owner of the property, should alert the neighbors pursuant to 5 V.S.A. § 207(d) to ensure full public knowledge that the owner of the Monsalvat Farm property seeks an amendment to these proceedings. 
2.2
TB-383 Winterset (deliberation)

At 12:25 p.m. the Board on a motion by Mr. Fitzgerald seconded by Ms. Kittel entered into deliberative session, pursuant to Title 1 § 313, to deliberate on the Vermont Agency of Transportations Motion that the Board reconsider and explain its decision in TB-383 Winterset Construction.

Mr. Zicconi was invited to attend the deliberative session.

At 12:50 p.m. the Board exited deliberative session.
1. Other Business
3.1           Round Table

No Board members had anything to discuss.
2. Adjourn
On a motion by Mr. Marro seconded by Mr. Fitzgerald, the Board unanimously voted to adjourn at 12:52 p.m.
Respectfully submitted, 
John Zicconi
Executive Secretary
Next Board Meeting:
December 5, 2013 at 9 a.m.

Dewey Conference Room R235, National Life Campus, Montpelier, VT

